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Per curiam In an opinion dated May 24, 1999, we
remanded this matter for a nore detail ed explanati on of why the
district court found, in denying a notion to suppress, that
def endant - appel | ant Keith Forbes consented to the car search
which ultimately led to his pleading guilty to charges of
possession with intent to distribute cocaine and marijuana. See
18 U.S.C. 8§ 841(a)(1) and (b)(1). 1In doing so, we expressed two
primary concerns with the court's consent finding: (1) that the
finding was grounded entirely on the testinmny of a wtness -
Trooper Pendergast — the court seened to find incredible, and
even untruthful, in several other inportant respects; and (2)
that certain circumstantial evidence tended to underm ne the

finding. See United States v. Forbes, 181 F.3d 1, 7-8 (1st Cir.

1999).

On remand, the district court reaffirmed its prior
consent finding. The court clarified that it had not, in fact,
i ntended t o depict Trooper Pendergast as deli berately untruthful
in its earlier ruling; it only nmeant to suggest that his
testi mony m ght not have been accurate in all aspects. Most
crucially, the court enphatically stated that it found Trooper
Pendergast to be testifying truthfully and accurately when he
recounted that Forbes consented to the search yielding the

drugs, and that Forbes was not testifying truthfully and
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accurately when he denied having consented to the search.
For bes once agai n appeal s.

This remains a troubling case. As the district court
acknow edged in initially denying the suppression notion, the

cold record is somewhat at odds with Trooper Pendergast's

testimony with respect to consent. See id. at 4 (quoting the
district court as stating "if | was just l|looking at a cold
record here, | wouldn't believe the Governnent's version"” and
t hat Trooper Pendergast's testinony is "difficult . . . to

bel i eve on paper"). Moreover, in confirmng its earlier ruling
foll owing our remand, the court disquietingly suggested that
Trooper Pendergast had no reason to fabricate the testinony
about Forbes having admitted to snoking marijuana and about
seeing marijuana seeds in the ashtray, see id. at 3,! and that
Trooper Pendergast would have nade up a far better story if he

i ndeed had been I|ying.

1Of course, this evidence provides a far nore convincing
expl anati on why Trooper Pendergast asked for and received
consent to a full search of a vehicle that had been stopped for
speeding. Wthout this evidence, the district court would have
had to accept that Trooper Pendergast m stook the snmell of cigar
snoke for that of marijuana; that this m staken perception
prompt ed Trooper Pendergast to ask for consent to a full search
of the car; that Forbes, who had only been snmoking a cigar,
readily consented to such a search, know ng that he had two
duffel bags full of drugs in the trunk of his car; and that
Trooper Pendergast failed to nenorialize Forbes's consent on a
written consent formreadily available in the trooper's cruiser.
See id. at 3.
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Nevert hel ess, the court now has nade it crystal clear
that it did not nmean to inply that it found Trooper Pendergast
to be an untruthful witness, that it basically regarded Trooper
Pendergast as credible, and that it was utterly convinced by
Trooper Pendergast's testinmony with respect to consent. Such a
credibility finding on a question of historical fact is entitled

to "special deference,” United States v. Bouthot, 878 F.2d 1506,

1514 n.8 (1st Cir. 1989), and we are unable to say that this is
the extraordinarily rare case where the circunstanti al evidence
so flatly contradicts the credited testinony, or where the
credited testinmony is so internally inconsistent or inplausible

on its face, that the finding cannot stand, see Anderson V.

Bessenmer City, 470 U. S. 564, 575 (1985). Rather, m ndful of the

l[imts on our conpetence to second guess the credibility
determ nation of a | ower court judge on an issue such as this,

we | eave the judgnent of conviction undisturbed.

Af firned.






